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Agenda Item 2
Appendix H

Licensing Policy

3.0 LICENSING OBJECTIVES AND LICENSABLE ACTIVITIES

Section 4 of the Licensing Act requires the Licensing Authority to carry out its
licensing functions with a view to promoting the Licensing Objectives,
which are:

e The Prevention of Crime and Disorder

e Public Safety

e The Prevention of Public Nuisance

e The Protection of Children from Harm

Decision making will be based on promoting these licensing objectives.
Decision makers will also have regard to this policy document and any
guidance issued from time to time by the Secretary of State.

The policy relates to all “licensable activities” as defined by the act, namely:-
¢ Retail sale of alcohol (for the avoidance of confusion, the definition of
alcohol was amended by the Policing and Crime Act 2017 to include
alcohol “in any state”. This is to make it clear that products such as
powdered and vaporised alcohol fall within the definition provided by
the 2003 Act.)
e Supply of alcohol to club members
¢ Provision of ‘regulated entertainment’ (listed below) — to the public, to
club members or with a view to profit
0 A performance of a play
0 An exhibition of a film
0 An indoor sporting event
0 Boxing or wrestling entertainment
o A performance of live music (except within limits defined by
The Live Music Act 2012)
0 Any playing of recorded music
o A performance of dance o Entertainment of a similar
description to that falling within the performance of live music,
the playing of recorded music and the performance of dance
e The supply of hot food and/or drink from any premises between 11pm
and 5am (known as Late Night Refreshment). Note: The requirement to
license “entertainment facilities” was removed in October 2012.

8.0 CONDITIONS

The authority wishes to encourage high quality, well managed premises. The
operating schedule should describe how these high management standards
will be achieved.
In particular applicants will be expected to demonstrate:
e knowledge of best practice;
e that they understand the legal requirements of operating a licensed
business; and
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e a knowledge and understanding of the licensing objectives, relevant
parts of the licensing policy, and their responsibilities under the
Licensing Act 2003.

Measures offered by applicants on their operating schedule will normally
become licence conditions. They therefore must be enforceable and the
meaning must be clear and unambiguous.

The authority may alter the wording of a condition to achieve this.

The context or meaning of the condition will not be changed. The Licensing
Authority may only attach conditions to a premises licence where "relevant
representations” have been received. Relevant 12 representations are those
that relate to the licensing objectives, are about the particular application and
relate to the particular premises. Conditions will only be attached to a licence
where they are appropriate for the promotion of one or more of the licensing
objectives. They will focus on matters that are within the control of individual
licensees and that are relevant to the type of premises and licensable
activities that take place.

When considering conditions, the Licensing Authority will take into account
the direct impact of the activities taking place at licensed premises on
members of the public living, working or engaged in normal activity in the area
concerned. Conditions that duplicate provisions in other legislation would not
normally be added to licences.

18.0 ENFORCEMENT

The licensing authority recognises that most businesses and individuals want
to comply with the law. We will actively seek to help businesses and others
meet their legal obligations without unnecessary expense, while taking firm
action against those who flout the law or act irresponsibly, including
prosecution where appropriate.

Protocols are in place for the targeting of agreed problem and high-risk
premises, with a lighter touch being applied to those premises shown to be
well managed and maintained.

Enforcement will take a graduated approach and will normally include
education and support in the first instance. We will follow our enforcement
policy, relevant Government Guidance and the Licensing Act 2003 when
deciding the appropriate course of action to take.

In practice, regular joint visits are undertaken with partners such as the Police,
Environmental Health, Fire and Trading Standards Officers. These include
visits outside normal office hours and are mostly unannounced. Inspections
will normally take place to premises that have been the subject of complaints,
or where there has been a change of management or alteration to the
conditions of the licence. These visits will either be pre-arranged or
unannounced depending on the nature of the visit.
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Other factors that will determine the frequency of inspections include the
location of the premises, the type of customers or activities, and confidence in
the management. It is expected that, in general, action will target “problem”
premises through the review process. Where prosecution is considered to be
necessary, the key principles of consistency, transparency and proportionality
will be maintained.

19.0 THE REVIEW PROCESS

Residents have the power to apply for a licence to be called in for review if the
premises are causing problems. There is no requirement to live or work in the
vicinity. Any responsible authority under the 2003 Act may apply for a review
of a premises licence or club premises certificate. Therefore, the Council’s
licensing department may apply for a review if it is concerned about licensed
activities at premises and wants to intervene early without waiting for
representations from other persons. However, it is not expected that the
Council will act as a responsible authority in applying for reviews on behalf of
other persons or where the basis for intervention falls within the remit of
another responsible authority.

A review can be requested at any time, however government guidance
recommends that not more than one review in 12 months should be allowed
on similar grounds unless there are compelling circumstances. Review
applications cannot be made anonymously.

The Immigration Act 2016 made the Secretary of State a responsible authority
in respect of premises licensed to sell alcohol or late night refreshment with
effect from 6 April 2017. In effect this conveys the role of responsible authority
to Home Office Immigration Enforcement who exercises the powers on the
Secretary of State’s behalf. When Immigration Enforcement exercises its
powers as a responsible authority it will do so in respect of the prevention of
crime and disorder licensing objective because it is concerned with the
prevention of illegal working or immigration offences more broadly. The
Council’s licensing department will work closely with officers from Immigration
Enforcement to enable them to carry out their functions as effectively as
possible.

Licensing authorities are subject to certain timescales, set out in the
legislation, for the review of a premises licence following a closure order
under section 80 of the Anti-social Behaviour, Crime and Policing Act 2014 or
an illegal working compliance order under section 38 of and Schedule 6 to the
Immigration Act 2016. The relevant time periods run concurrently and are as
follows:

e upon receipt of a notice that a magistrates’ court has made a closure

order, it has 28 days to determine the licence review — the

determination must be made before the expiry of the 28th day after the

day on which the notice is received,;

e the hearing must be held within ten working days, the first of which is

the day after the day the notice from the magistrates’ court is received;
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e notice of the hearing must be given no later than five working days
before the first hearing day (there must be five clear working days
between the giving of the notice and the start of the hearing).

A review application needs to be in writing on the statutory form. There will
need to be clear and factual evidence to support the application and this
should show that incidents are not isolated and that there is a direct link with
the premises. Grounds for review must also be based on one or more of the
licensing objectives.

25.0 CRIME AND DISORDER
Staines Town Centre is no longer considered a hotspot for alcohol-related
crime and disorder. However it has the strongest night-time economy in the
Borough with a mixture of restaurants, bars, pubs, late night takeaways and a
cinema.
What applicants include on their operating schedules will depend on the type
of premises, the location, and the proposed activities.
Premises that are mainly concerned with the sale of alcohol for consumption
on the premises (pubs, bars, proprietary clubs) will need to address the risks
to crime and disorder with measures in their operating schedules to:

e Prevent disorder on the premises

e Prevent drunkenness

e Prevent under age sales of alcohol

e Ensure customers enter and leave in an orderly manner
e Exclude illegal drugs

e Exclude offensive weapons

Examples include:-
e Active membership of pubwatch schemes

e Use of licensed door supervisors

e Physical security features e.g. use of shatterproof drinking glasses
e Information on amount of seating to be provided

e Training given to staff in crime prevention measures

e Use of town centre radios (Staines Town Centre) to enable licensed
premises to communicate to each other and police

e Search procedures
e Measures to prevent the use or supply of illegal drugs
e Details of CCTV video cameras
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This list is not exhaustive and will not suit all applications. Applicants should
seek advice from Surrey Police before preparing their operating schedules in
relation to the prevention of crime and disorder.

It is recognised that late night takeaways can be the focus of anti-social
behaviour, and in Staines Town Centre the use of CCTV, licensed door
supervisors at peak times, and signing up to the town centre radio may be
considered necessary to address this.

Shops and off licences applying to sell alcohol will need to address the risks
to crime and disorder with measures in their operating schedules. Examples
include:-

That there will be regular staff training (whether or not staff are paid) in
relation to sale of alcohol to under age people and that training records
shall be kept.

All refusals to be recorded. in a refusals book. Refusals books shall
consist of a bound book with consecutively numbered pages, and shall
be held at the premises and available for inspection on demand at alll
times by the responsible authorities. Records shall include the reason
for the refused sale, whether because the customer looked under 25
and could not provide ID, or the customer appeared to be intoxicated,
or whether the sales assistant suspected that the sales may be made
on behalf of someone who may be underage or intoxicated (known as
proxy sales).

Use of Electronic Point of Sale (EPOS) system to remind staff via a
suitable visual prompt or audible warning. Alternatively stickers can be
used over certain products to remind cashiers to check the customer’s
age.

That there is CCTV coverage of the licensed premises and the
immediate vicinity outside in accordance with Surrey Police’s
Operational Guidelines in the use of CCTV in licensed shops.

That a personal licence holder may be required to be on duty at high
risk times such as outside school hours and during the evenings, for
example where a business has been prosecuted for underage sales
and/or is a source of youth disorder.

That staff shall not sell alcohol to any person they have reason to
suspect may be buying the alcohol for a child and that there shall be
signage to warn adults that it is an offence to buy alcohol on behalf of a
child. This is known as “proxy sales”. Where there is evidence of such
sales taking place, consideration should be given to ensuring CCTV
coverage outside the shop.

In areas with problems with alcohol related youth crime and disorder,
that licence holders shall participate in “Bottlewatch” schemes, if
requested to do so by responsible authorities.

In areas where there is an Offwatch scheme, that licence holders sign
up to such a scheme.
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This list is not exhaustive and applicants should seek advice from Surrey
Trading Standards or Surrey Police before preparing their operating
schedules

25.1 Reviews

A review of the licence may be sought by Responsible Authorities or any other
person, where:
e A serious crime has occurred at, or can be linked to a particular
premises
e There have been prosecutions or penalty notices served for underage
sales
e There have been incidents which raise concerns that the premises
are not being properly managed
e There have been breaches of the terms or conditions of the licence
e There have been repeated complaints from the public.

25.5 PUBLIC SAFETY

The public safety objective is about ensuring the physical safety of performers
and people attending licensed premises. The risk to public safety will vary
according to the type of premises and the activities that take place there. Most
risks will be adequately covered by other legislation such as the Health and
Safety at Work etc. Act 1974 or fire safety legislation. However other laws
may not cover risks that are associated with particular types of activities or
entertainment and will therefore need to be addressed in preparing licence
applications.

Examples will include
e The provision of a suitable Residual Current Device (RCD) protection
of electricity supplies to entertainers’ equipment, including
microphones, when regulated entertainment is organised on site
e Setting maximum numbers of people allowed (and use of clickers or
counting machines when capacity levels are expected to be high)

Applicants are advised to seek advice from the Environmental Health Service

(or other enforcement authority for Health and Safety at Work) and Surrey
Fire and Rescue Service before preparing their operating schedules.
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25.7 PUBLIC NUISANCE
Licensed premises can have a significant impact on communities from noise,
litter, light, odour and anti-social behaviour.

25.7.1

Noise It is recommended that operating schedules contain sufficient
information for officers to form a view as to whether noise from licensable
activities is likely to cause a problem to people living nearby. Applicants
should provide details of proposed noise control measures, particularly if
premises are in residential areas where regulated entertainment is being
applied for late at night, or where there is a history of noise complaints. The
licensing authority will normally apply stricter conditions in these
circumstances where relevant representations have been received. Whilst
each application will be considered on its individual merits it should be noted
that restricting the hours of regulated entertainment may be necessary to
prevent public nuisance.

Measures could include:
¢ A simple requirement to keep doors and windows at the premises
closed when music is being played
e Limiting amplified music to a particular area of the building
e Moving speakers away from external walls or walls that abut private
premises, or adjusting the direction of the speakers
e Installation of acoustic curtains, seals to doorways, rubber speaker
mounts
e Fitting self-closing devices on doors so that they do not stay open.
e Monitoring noise levels at the perimeter of premises and taking action
to reduce the volume if it is likely to disturb nearby neighbours, e.g. it
could be too loud if the words of the song are clearly audible
¢ Noise limiters on amplification equipment (if proportionate to the
premises — noise limiters are expensive and are likely to be a burden
for smaller premises)
e Prominent clear and legible notices displayed at all exits requesting
the public to respect the needs of local residents and to leave the
premises and the area quietly
e The placing of bottles and cans into bins outside the premises to take
place at times that will minimise disturbance to nearby premises

25.7.2 Smokefree

Since 1 July 2007 it became illegal to smoke in enclosed public buildings and
workplaces in England. Customers who want to smoke will therefore have to
do so outside licensed premises. Applicants will need to address the potential
for public nuisance from this activity, e.g. noise and litter such as cigarette
ends. Advice should be sought from the appropriate authorities to ensure that
crime and disorder and public safety issues are adequately addressed. For
example, it may be necessary to prevent customers from taking alcohol
outside when they go out to smoke, or to designate smoking areas that are
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away from neighbouring residential properties, where necessary. Operating
schedules should detail how noise nuisance and disorder in light of this will be
dealt with.

25.7.5 Reviews in connection with Public Nuisance
An application for review by responsible authorities or any other person may
be applied for where:
e Complaints have been received that have been substantiated by
investigating officers; and/or
e Breaches of licence conditions in respect of public nuisance have
been identified; and/or
e Action is being considered under the Environmental Protection Act
1990, the Noise Act 1996 or section 40 of the Anti-Social Behaviour Act
2003; and/or
¢ Evidence of noise, litter, odours etc from the premises has caused a
public nuisance over a period of time, and other approaches have
failed.
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Extract from National Guidance on Reviews

Licensing objectives and aims

1.2 The legislation provides a clear focus on the promotion of four statutory
objectives which must be addressed when licensing functions are undertaken.

1.3 The licensing objectives are:
* The prevention of crime and disorder;
* Public safety;
» The prevention of public nuisance; and
* The protection of children from harm.

1.4 Each objective is of equal importance. There are no other statutory
licensing objectives, so that the promotion of the four objectives is a
paramount consideration at all times.

1.5 However, the legislation also supports a number of other key aims and
purposes. These are vitally important and should be principal aims for
everyone involved in licensing work. They include:
» protecting the public and local residents from crime, anti-social
behaviour and noise nuisance caused by irresponsible licensed
premises;
* giving the police and licensing authorities the powers they need to
effectively manage and police the night-time economy and take action
against those premises that are causing problems;
* recognising the important role which pubs and other licensed
premises play in our local communities by minimising the regulatory
burden on business, encouraging innovation and supporting
responsible premises;
» providing a regulatory framework for alcohol which reflects the needs
of local communities and empowers local authorities to make and
enforce decisions about the most appropriate licensing strategies for
their local area; and
* encouraging greater community involvement in licensing decisions
and giving local residents the opportunity to have their say regarding
licensing decisions that may affect them

Licensable activities

1.13 For the purposes of the 2003 Act, the following are licensable activities:
* The sale by retail of alcohol;
» The supply of alcohol by or on behalf of a club to, or to the order of, a
member of the club;
 The provision of regulated entertainment; and
* The provision of late night refreshment

Licence conditions — general principles

1.16 Conditions on a premises licence or club premises certificate are
important in setting the parameters within which premises can lawfully
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LE 11

operate. The use of wording such as “must”, “shall” and “will” is encouraged.
Licence conditions:

» must be appropriate for the promotion of the licensing objectives;

» must be precise and enforceable;

» must be unambiguous and clear in what they intend to achieve;

* should not duplicate other statutory requirements or other duties or
responsibilities placed on the employer by other legislation;

» must be tailored to the individual type, location and characteristics of the
premises and events concerned;

« should not be standardised and may be unlawful when it cannot be
demonstrated that they are appropriate for the promotion of the licensing
objectives in an individual case;

« should not replicate offences set out in the 2003 Act or other legislation;

« should be proportionate, justifiable and be capable of being met;

« cannot seek to manage the behaviour of customers once they are beyond
the direct management of the licence holder and their staff, but may impact on
the behaviour of customers in the immediate vicinity of the premises or as
they enter or leave; and

* should be written in a prescriptive format.

Crime and disorder

2.1 Licensing authorities should look to the police as the main source of
advice on crime and disorder. They should also seek to involve the local
Community Safety Partnership (CSP).

2.2 In the exercise of their functions, licensing authorities should seek to co-
operate with the Security Industry Authority (“SIA”) as far as possible and
consider adding relevant conditions to licences where appropriate. The SIA
also plays an important role in preventing crime and disorder by ensuring that
door supervisors are properly licensed and, in partnership with police and
other agencies, that security companies are not being used as fronts for
serious and organised criminal activity. This may include making specific
enquiries or visiting premises through intelligence led operations in
conjunction with the police, local authorities and other partner agencies.
Similarly, the provision of requirements for door supervision may be
appropriate to ensure that people who are drunk, drug dealers or people
carrying firearms do not enter the premises and ensuring that the police are
kept informed.

2.3 Conditions should be targeted on deterrence and preventing crime and
disorder including the prevention of illegal working in licensed premises (see
paragraph 10.10). For example, where there is good reason to suppose that
disorder may take place, the presence of closed-circuit television (CCTV)
cameras both inside and immediately outside the premises can actively deter
disorder, nuisance, anti-social behaviour and crime generally. Some licence
holders may wish to have cameras on their premises for the prevention of
crime directed against the business itself, its staff, or its customers. But any
condition may require a broader approach, and it may be appropriate to
ensure that the precise location of cameras is set out on plans to ensure that
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certain areas are properly covered and there is no subsequent dispute over
the terms of the condition.

2.4 The inclusion of radio links and ring-round phone systems should be
considered an appropriate condition for public houses, bars and nightclubs
operating in city and town centre leisure areas with a high density of licensed
premises. These systems allow managers of licensed premises to
communicate instantly with the police and facilitate a rapid response to any
disorder which may be endangering the customers and staff on the premises.

2.5 Conditions relating to the management competency of designated
premises supervisors should not normally be attached to premises licences. It
will normally be the responsibility of the premises licence holder as an
employer, and not the licensing authority, to ensure that the managers
appointed at the premises are competent and appropriately trained. The
designated premises supervisor is the key person who will usually be
responsible for the day to day management of the premises by the premises
licence holder, including the prevention of disorder. A condition of this kind
may only be justified as appropriate in rare circumstances where it can be
demonstrated that, in the circumstances associated with particular premises,
poor management competency could give rise to issues of crime and disorder
and public safety.

Public safety

2.7 Licence holders have a responsibility to ensure the safety of those using
their premises, as a part of their duties under the 2003 Act. This concerns the
safety of people using the relevant premises rather than public health which is
addressed in other legislation. Physical safety includes the prevention of
accidents and injuries and other immediate harms that can result from alcohol
consumption such as unconsciousness or alcohol poisoning. Conditions
relating to public safety may also promote the crime and disorder objective as
noted above. There will of course be occasions when a public safety condition
could incidentally benefit a person’s health more generally, but it should not
be the purpose of the condition as this would be outside the licensing
authority’s powers (be ultra vires) under the 2003 Act. Conditions should not
be imposed on a premises licence or club premises certificate which relate to
cleanliness or hygiene.

2.8 A number of matters should be considered in relation to public safety.
These may include:

* Fire safety;

» Ensuring appropriate access for emergency services such as ambulances;
» Good communication with local authorities and emergency services, for
example communications networks with the police and signing up for local
incident alerts (see paragraph 2.4 above);

 Ensuring the presence of trained first aiders on the premises and
appropriate first aid kits;

 Ensuring the safety of people when leaving the premises (for example,
through the provision of information on late-night transportation);
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» Ensuring appropriate and frequent waste disposal, particularly of glass
bottles;

» Ensuring appropriate limits on the maximum capacity of the premises (see
paragraphs 2.12-2.13, and Chapter 10; and

* Considering the use of CCTV in and around the premises (as noted in
paragraph 2.3 above, this may also assist with promoting the crime and
disorder objective).

2.9 The measures that are appropriate to promote public safety will vary
between premises and the matters listed above may not apply in all cases. As
set out in Chapter 8 (8.38- 8.46), applicants should consider when making
their application which steps it is appropriate to take to promote the public
safety objective and demonstrate how they achieve that.

Public nuisance

2.15 The 2003 Act enables licensing authorities and responsible authorities,
through representations, to consider what constitutes public nuisance and
what is appropriate to prevent it in terms of conditions attached to specific
premises licences and club premises certificates. It is therefore important that
in considering the promotion of this licensing objective, licensing authorities
and responsible authorities focus on the effect of the licensable activities at
the specific premises on persons living and working (including those carrying
on business) in the area around the premises which may be disproportionate
and unreasonable. The issues will mainly concern noise nuisance, light
pollution, noxious smells and litter.

2.16 Public nuisance is given a statutory meaning in many pieces of
legislation. It is however not narrowly defined in the 2003 Act and retains its
broad common law meaning. It may include in appropriate circumstances the
reduction of the living and working amenity and environment of other persons
living and working in the area of the licensed premises. Public nuisance may
also arise as a result of the adverse effects of artificial light, dust, odour and
insects or where its effect is prejudicial to health.

2.17 Conditions relating to noise nuisance will usually concern steps
appropriate to control the levels of noise emanating from premises. This might
be achieved by a simple measure such as ensuring that doors and windows
are kept closed after a particular time, or persons are not permitted in garden
areas of the premises after a certain time. More sophisticated measures like
the installation of acoustic curtains or rubber speaker mounts to mitigate
sound escape from the premises may be appropriate. However, conditions in
relation to live or recorded music may not be enforceable in circumstances
where the entertainment activity itself is not licensable (see chapter 16). Any
conditions appropriate to promote the prevention of public nuisance should be
tailored to the type, nature and characteristics of the specific premises and its
licensable activities. Licensing authorities should avoid inappropriate or
disproportionate measures that could deter events that are valuable to the
community, such as live music. Noise limiters, for example, are expensive to
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purchase and install and are likely to be a considerable burden for smaller
venues.

2.18 As with all conditions, those relating to noise nuisance may not be
appropriate in certain circumstances where provisions in other legislation
adequately protect those living in the area of the premises. But as stated
earlier in this Guidance, the approach of licensing authorities and responsible
authorities should be one of prevention and when their powers are engaged,
licensing authorities should be aware of the fact that other legislation may not
adequately cover concerns raised in relevant representations and additional
conditions may be appropriate.

2.19 Where applications have given rise to representations, any appropriate
conditions should normally focus on the most sensitive periods. For example,
the most sensitive period for people being disturbed by unreasonably loud
music is at night and into the early morning when residents in adjacent
properties may be attempting to go to sleep or are sleeping. This is why there
is still a need for a licence for performances of live music between 11 pm and
8 am. In certain circumstances, conditions relating to noise emanating from
the premises may also be appropriate to address any disturbance anticipated
as customers enter and leave.

2.20 Measures to control light pollution will also require careful thought. Bright
lighting outside premises which is considered appropriate to prevent crime
and disorder may itself give rise to light pollution for some neighbours.
Applicants, licensing authorities and responsible authorities will need to
balance these issues.

2.21 Beyond the immediate area surrounding the premises, these are
matters for the personal responsibility of individuals under the law. An
individual who engages in antisocial behaviour is accountable in their own
right. However, it would be perfectly reasonable for a licensing authority to
impose a condition, following relevant representations, that requires the
licence holder or club to place signs at the exits from the building encouraging
patrons to be quiet until they leave the area, or that, if they wish to smoke, to
do so at designated places on the premises instead of outside, and to respect
the rights of people living nearby to a peaceful night.

3. Licensable activities

Summary

3.1 A premises licence authorises the use of any premises (see Chapter 5) for
licensable activities. Licensable activities are defined in section 1 of the 2003
Act, and a fuller description of certain activities is set out in Schedules 1 and 2
to the 2003 Act.

3.2 The licensable activities are: * the sale by retail of alcohol; « the supply of
alcohol by or on behalf of a club to, or to the order of, a member of the club; «
the provision of regulated entertainment; and ¢ the provision of late night
refreshment.
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Unauthorised activities

3.35 It is a criminal offence under section 136 of the 2003 Act to carry on any
of the licensable activities listed at paragraph 3.2 above other than in
accordance with a licence or other authorisation under the 2003 Act. The fine
for this offence is unlimited. Police and local authorities have powers to take
action in relation to premises carrying on unauthorised activities.

10. Conditions attached to premises licences and club premises
certificates

General

10.1 This chapter provides further guidance in relation to conditions attached
to premises licences and club premises certificates. General principles on
licence conditions are set out in Chapter 1 (see paragraph 1.16).

10.2 Conditions include any limitations or restrictions attached to a licence or
certificate and essentially are the steps or actions that the holder of the
premises licence or the club premises certificate will be required to take or
refrain from taking in relation to the carrying on of licensable activities at the
premises in question. Failure to comply with any condition attached to a
licence or certificate is a criminal offence, which on conviction is punishable
by an unlimited fine or up to six months’ imprisonment. The courts have made
clear that it is particularly important that conditions which are imprecise or
difficult for a licence holder to observe should be avoided.

10.3 There are three types of condition that may be attached to a licence or
certificate: proposed, imposed and mandatory. Each of these categories is
described in more detail below.

Proposed conditions

10.4 The conditions that are appropriate for the promotion of the licensing
objectives should emerge initially from the risk assessment carried out by a
prospective licence or certificate holder, which they should carry out before
making their application for a premises licence or club premises certificate.
This would be translated into the steps recorded in the operating schedule or
club operating schedule, which must also set out the proposed hours during
which licensable activities will be conducted and any other hours during which
the premises will be open to the public.

10.5 It is not acceptable for licensing authorities to simply replicate the
wording from an applicant’s operating schedule. A condition should be
interpreted in accordance with the applicant’s intention. Consistency with
steps described in operating schedule

10.6 The 2003 Act provides that where an operating schedule or club
operating schedule has been submitted with an application and there have
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been no relevant representations made by responsible authorities or any
other person, the licence or certificate must be granted subject only to such
conditions as are consistent with the schedule accompanying the application
and any mandatory conditions required under the 2003 Act.

10.7 Consistency means that the effect of the condition should be
substantially the same as that intended by the terms of the operating
schedule. If conditions are broken, this may lead to a criminal prosecution or
an application for a review and it is extremely important therefore that they
should be expressed on the licence or certificate in unequivocal and
unambiguous terms. The duty imposed by conditions on the licence holder or
club must be clear to the licence holder, club, enforcement officers and the
courts.

Imposed conditions

10.8 The licensing authority may not impose any conditions unless its
discretion has been exercised following receipt of relevant representations
and it is satisfied as a result of a hearing (unless all parties agree a hearing is
not necessary) that it is appropriate to impose conditions to promote one or
more of the four licensing objectives. In order to promote the crime prevention
licensing objective conditions may be included that are aimed at preventing
illegal working in licensed premises. This provision also applies to minor
variations.

10.9 It is possible that in some cases no additional conditions will be
appropriate to promote the licensing objectives.

Proportionality

10.10 The 2003 Act requires that licensing conditions should be tailored to the
size, type, location and characteristics and activities taking place at the
premises concerned. Conditions should be determined on a case-by-case
basis and standardised conditions which ignore these individual aspects
should be avoided. For example, conditions should not be used to implement
a general policy in a given area such as the use of CCTV, polycarbonate
drinking vessels or identity scanners where they would not be appropriate to
the specific premises. Conditions that are considered appropriate for the
prevention of illegal working in premises licensed to sell alcohol or late night
refreshment might include requiring a premises licence holder to undertake
right to work checks on all staff employed at the licensed premises or
requiring that a copy of any document checked as part of a right to work
check is retained at the licensed premises. Licensing authorities and other
responsible authorities should be alive to the indirect costs that can arise
because of conditions. These could be a deterrent to holding events that are
valuable to the community or for the funding of good and important causes.
Licensing authorities should therefore ensure that any conditions they impose
are only those which are appropriate for the promotion of the licensing
objectives.

Page 17



Appendix |

Naming, packing and promotion in retail premises

10.11 The Government acknowledges that the irresponsible naming, packing
or promotion of alcoholic drinks may contribute to alcohol related harms.
Where there is direct evidence of specific incidents of irresponsible naming,
packing or promotion of alcoholic drinks linked to the undermining of one of
the licensing objectives, licensing authorities should, in the exercise of their
licensing functions (in particular, in relation to an application for the grant,
variation or review of a premises licence), consider whether it is appropriate to
impose conditions on licences that require the licence holder to comply with
the Portman Group’s Retailer Alert Bulletins. This condition should be
considered on a case by case basis and in the context of the promotion of the
licensing objectives.

10.12 The Portman Group operates, on behalf of the alcohol industry, a Code
of Practice on the Naming, Packaging and Promotion of Alcoholic Drinks. The
Code seeks to ensure that drinks are packaged and promoted in a socially
responsible manner and only to those who are 18 years old or older.
Complaints about products under the Code are considered by an Independent
Complaints Panel and the Panel’s decisions are published on the Portman
Group’s website, in the trade press and in an annual report. If a product’s
packaging or point-of-sale advertising is found to be in breach of the Code,
the Portman Group may issue a Retailer Alert Bulletin to notify retailers of the
decision and ask them not to replenish stocks of any such product or to
display such point-of-sale material, until there has been compliance with the
decision.

Hours of trading

10.13 The Government acknowledges that different licensing strategies may
be appropriate for the promotion of the licensing objectives in different areas.
The 2003 Act gives the licensing authority power to make decisions about the
hours during which premises can conduct licensable activities as part of the
implementation of its licensing policy statement. Licensing authorities are best
placed to make decisions about appropriate opening hours in their areas
based on their local knowledge and in consultation with responsible
authorities. However, licensing authorities must always consider each
application and must not impose predetermined licensed opening hours,
without giving individual consideration to the merits of each application.

10.14 Where there are objections to an application to extend the hours during
which licensable activities are to be carried on and the licensing authority
determines that this would undermine the licensing objectives, it may reject
the application or grant it with appropriate conditions and/or different hours
from those requested.

10.15 Shops, stores and supermarkets should normally be free to provide
sales of alcohol for consumption off the premises at any times when the retalil
outlet is open for shopping unless there are good reasons, based on the
licensing objectives, for restricting those hours.
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The performance of plays

10.16 The 2003 Act provides that other than for the purposes of public safety,
conditions must not be attached to premises licences or club premises
certificates authorising the performance of a play7 which attempt to censor or
modify the content of plays in any way. Any such condition would be ultra
vires the 2003 Act.

Censorship

10.17 In general, other than in the context of film classification for film
exhibitions, licensing authorities should not use their powers under the 2003
Act to seek to impose conditions which censor the content of any form of
regulated entertainment. This is not a proper function of licensing law and
cannot be properly related to the licensing objectives. The content of
regulated entertainment is a matter which is addressed by existing laws
governing indecency and obscenity. Where the concern is about protecting
children, their access should be restricted where appropriate. But no other
limitation should normally be imposed.

Major festivals and carnivals

10.18 Licensing authorities should publicise the need for the organisers of
major festivals and carnivals to approach them at the earliest opportunity to
discuss arrangements for licensing activities falling under the 2003 Act. For
some events, the organisers may seek a single premises licence to cover a
wide range of activities at varied within the premises. This would involve the
preparation of a substantial operating schedule, and licensing authorities
should offer advice and assistance about its preparation.

10.19 For other events, applications for many connected premises licences
may be made which in combination will represent a single festival. It is
important that licensing authorities should publicise the need for proper co-
ordination of such arrangements and will need to ensure that responsible
authorities are aware of the connected nature of the individual applications.

10.20 Local authorities should bear in mind their ability to seek premises
licences from the licensing authority for land or buildings under public
ownership within the community in their own name.8 This could include, for
example, village greens, market squares, promenades, community halls, local
authority owned art centres and similar public areas where festivals and
carnivals might take place.9 Performers and entertainers would then have no
need to obtain a licence or give a temporary event notice themselves to
enable them to give performances in these places, although they would need
the permission of the local authority to put on the event.

Fixed prices

10.21 Licensing authorities should not attach standardised blanket conditions
promoting fixed prices for alcoholic drinks to premises licences or club
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licences or club premises certificates in an area. This may be unlawful under
current law. However, it is important to note that the mandatory conditions
made under sections 19A and 73B of the 2003 Act prohibit a number of types
of drinks promotions including where they give rise to a significant risk to any
one of the four licensing objectives; the mandatory conditions also prohibit the
sale of alcohol below the permitted price, as defined in paragraph 10.56.

10.22 Where licensing authorities are asked by the police, other responsible
authorities or other persons to impose restrictions on promotions in addition to
those restricted by the mandatory conditions, they should consider each
application on its individual merits, tailoring any conditions carefully to cover
only irresponsible promotions in the particular and individual circumstances of
any premises where these are appropriate for the promotion of the licensing
objectives. In addition, when considering any relevant representations which
demonstrate a clear causal link between sales promotions or price
discounting and levels of crime and disorder on or near the premises, it would
be appropriate for the licensing authority to consider the imposition of a new
condition prohibiting irresponsible sales promotions or the discounting of
prices of alcoholic beverages at those premises. However, before pursuing
any form of restrictions at all, licensing authorities should take their own legal
advice.

Large capacity venues used exclusively or primarily for the “vertical”
consumption of alcohol (HVVDs)

10.23 Large capacity “vertical drinking” premises, sometimes called High
Volume Vertical Drinking establishments (HVVDs), are premises with
exceptionally high capacities, which are used primarily or exclusively for the
sale and consumption of alcohol, and have little or no seating for patrons.
Previous research has demonstrated that the environment within such
establishments can have a significant bearing on the likelihood of crime and
disorder.

10.24 Where appropriate, conditions can be attached to premises licences for
the promotion of the prevention of crime and disorder at such premises that
require the premises to observe: « a prescribed capacity; * an appropriate ratio
of tables and chairs to customers based on the capacity; and « a requirement
that security staff holding the appropriate SIA licence or exemption are
present to control entry for the purpose of compliance with the capacity limit
and to deny entry to individuals who appear drunk or disorderly or both.

Mandatory conditions in relation to the supply of alcohol
10.25 The 2003 Act provides for the following mandatory conditions to be

included in every licence and/or club premises certificate in the circumstances
specified.
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Designated premises supervisor

10.26 The 2003 Act provides that, where a premises licence authorises the
supply of alcohol, it must include a condition that no supply of alcohol may be
made at a time when no designated premises supervisor has been specified
in the licence or at a time when the designated premises supervisor does not
hold a personal licence or the personal licence has been suspended.

10.27 The main purpose of the ‘designated premises supervisor’ as defined in
the 2003 Act is to ensure that there is always one specified individual among
these personal licence holders who can be readily identified for the premises
where a premises licence is in force. That person will normally have been
given day to day responsibility for running the premises by the premises
licence holder. The requirements set out in relation to the designated
premises supervisor and authorisation of alcohol sales by a personal licence
holder do not apply to community premises in respect of which a successful
application has been made to disapply the usual mandatory conditions in
sections 19(2) and 19(3) of the 2003 Act (see Chapter 4 of this Guidance).

10.28 The 2003 Act does not require a designated premises supervisor or any
other personal licence holder to be present on the premises at all times when
alcohol is sold. However, the designated premises supervisor and the
premises licence holder remain responsible for the premises at all times
including compliance with the terms of the 2003 Act and conditions attached
to the premises licence to promote the licensing objectives.

Authorisation by personal licence holders

10.29 In addition, every premises licence that authorises the sale of alcohol
must require that every supply of alcohol under the premises licence must be
made or authorised by a person who holds a personal licence. This in most
instances will be the designated premises supervisor who must hold a valid
personal licence. Any premises at which alcohol is sold or supplied may
employ one or more personal licence holders. This does not mean that the
condition should require the presence of the designated premises supervisor
or any other personal licence holder on the premises at all times.

10.30 Similarly, the fact that every supply of alcohol must be made under the
authority of a personal licence holder does not mean that only personal
licence holders can make sales or that they must be personally present at
every transaction. A personal licence holder may authorise members of staff
to make sales of alcohol but may be absent at times from the premises when
a transaction takes place. However, the responsible personal licence holder
may not be able to escape responsibility for the actions of anyone authorised
to make sales.

10.31 “Authorisation” does not imply direct supervision by a personal licence

holder of each sale of alcohol. The question arises as to how sales can be
authorised. Ultimately, whether an authorisation has been given is a question
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of fact that would have to be decided by the courts on the evidence before it in
the course of a criminal prosecution.

10.32 The following factors should be relevant in considering whether or not
an authorisation has been given:

* the person(s) authorised to sell alcohol at any particular premises should be
clearly identified;

+ the authorisation should have specified the acts which may be carried out by
the person who is authorised to supply alcohol;

» there should be an overt act of authorisation, for example, a specific written
statement given to the individual who is authorised to supply alcohol; and

« there should be in place sensible arrangements for the personal licence
holder to monitor the activity that they have authorised on a reasonably
regular basis.

10.33 It is strongly recommended that personal licence holders give specific
written authorisations to individuals whom they are authorising to retail
alcohol. A single written authorisation would be sufficient to cover multiple
sales over an unlimited period. This would assist personal licence holders in
demonstrating due diligence should issues arise with enforcement authorities;
and would protect employees if they themselves are challenged in respect of
their authority to sell alcohol.

10.34 Written authorisation is not a requirement of the 2003 Act and its
absence alone could not give rise to enforcement action.

10.35 It must be remembered that while the designated premises supervisor
or a personal licence holder may authorise other individuals to sell alcohol in
their absence, they are responsible for any sales that may be made. Similarly,
the premises licence holder remains responsible for ensuring that licensing
law and licence conditions are observed at the premises.

Arrangements for the mandatory licence conditions

10.36 The mandatory conditions made under sections 19A and 73B of the
2003 Act (the conditions governing irresponsible promotions, dispensing
alcohol directly into the mouth, provision of free tap water, age verification,
small measures and the prohibition on sales of alcohol below the permitted
price) do not have to be physically included in the licence or certificate but
nonetheless will apply to every licence and certificate authorising the sale and
supply of alcohol for consumption on the premises. The mandatory conditions
set out in section 19 of the 2003 Act (the requirement for a DPS and for all
sales to be made or authorised by a personal licence holder) do, however,
have to be physically included in the licence. The mandatory licence
conditions do not apply to activities (including the supply of alcohol)
authorised by a temporary event notice.

10.37 Whereas the initial mandatory conditions in section 19 of the 2003 Act

are set out in Annex 1 of the licence, the additional mandatory conditions
made under section 19A of the 2003 Act are treated as if they were included
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in existing licences and certificates on the date that those conditions came
into force.

10.38 Following their commencement, the mandatory conditions overrode any
pre-existing conditions already included in a licence or certificate insofar as
the mandatory conditions were identical to, or inconsistent with or more
onerous than, any pre-existing conditions. It is not necessary to record on the
face of existing licences and certificates the impact that the introduction of the
mandatory conditions has had on pre-existing conditions.

Irresponsible promotions

10.39 Under this condition, the “responsible person” (defined in the 2003 Act
as the holder of a premises licence, designated premises supervisor, a person
aged 18 or over who is authorised to allow the sale or supply of alcohol by an
under 18 or a member or officer of a club present on the club premises who
can oversee the supply of alcohol) should be able to demonstrate that they
have ensured that staff do not carry out, arrange or participate in any
irresponsible promotions. An irresponsible promotion is one that fits one of the
descriptions below (or is substantially similar), is carried on for the purpose of
encouraging the sale or supply of alcohol for consumption on the premises.
The aim of the condition is to prohibit or restrict promotions which encourage
people to drink more than they might ordinarily do and in a manner which
undermines the licensing objectives.

Drinking games

10.40 Drinking games which require or encourage individuals to drink a
guantity of alcohol within a time limit, or drink as much alcohol as possible
within a time limit or otherwise, are prohibited. For example, this may include
organised ‘drink downing’ competitions. This would not prevent the
responsible person from requiring all drinks to be consumed or abandoned at,
or before, the closing time of the premises. Nor does it necessarily prohibit
‘happy hours’ as long as these are not designed to encourage individuals to
drink excessively or rapidly.

Large quantities of alcohol for free or a fixed price

10.41 Irresponsible promotions can include the provision of unlimited or
unspecified quantities of alcohol free or for a fixed or discounted price, where
there is a significant risk that such a promotion would undermine one or more
of the licensing objectives. This includes alcohol provided to the public or to a
group defined by a particular characteristic, for example, a promotion which
offers women free drinks before a certain time or “all you can drink for £10”.
Promotions can be designed with a particular group in mind (for example,
over 65s). A common sense approach is encouraged, which may include
specifying the quantity of alcohol included in it or not targeting a group which
could become more vulnerable or present a greater risk of crime and disorder
as a result of excessive alcohol consumption.
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Prizes and rewards

10.42 The sale, supply or provision of free or discounted alcohol or any other
item as a prize to encourage or reward the purchase and consumption of
alcohol can be within the definition of an irresponsible promotion, where there
is a significant risk that such a promotion would undermine one or more of the
licensing objectives. This may include promotions under which free or
discounted alcohol is offered as a part of the sale of alcohol, for example,
“Buy one and get two free” and “Buy one cocktail and get a second cocktail
for 25p”. This includes promotions which involve the provision of free or
discounted alcohol within the same 24 hour period.

Posters and flyers

10.43 Irresponsible promotions can also include the sale or supply of alcohol
in association with promotional materials on display in or around the
premises, which can either be reasonably considered to condone, encourage
or glamorise anti social behaviour or refer to the effects of drunkenness in any
favourable manner.

Dispensing alcohol directly into the mouth

10.44 The responsible person (see paragraph 10.39) must ensure that no
alcohol is dispensed directly into the mouth of a customer. For example, this
may include drinking games such as the ‘dentist’s chair’ where a drink is
poured continuously into the mouth of another individual and may also
prevent a premises from allowing another body to promote its products by
employing someone to dispense alcohol directly into customers’ mouths. An
exception to this condition would be when an individual is unable to drink
without assistance due to a disability.

Free potable water

10.45 The responsible person (see paragraph 10.39) must ensure that free
potable water is provided on request to customers where it is reasonably
available on the premises. What is meant by reasonably available is a
guestion of fact; for example, it would not be reasonable to expect free tap
water to be available in premises for which the water supply had temporarily
been lost because of a broken mains water supply. However, it may be
reasonable to expect bottled water to be provided in such circumstances.

Age verification

10.46 The premises licence holder or club premises certificate holder must
ensure that an age verification policy applies to the premises in relation to the
sale or supply of alcohol. This must as a minimum require individuals who
appear to the responsible person (see paragraph 10.39) to be under the age
of 18 years of age to produce on request, before being served alcohol,
identification bearing their photograph, date of birth, and either a holographic
mark or ultraviolet feature. The Home Office encourages licensed premises to
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accept cards bearing the Proof of Age Standards Scheme (PASS) hologram
as their preferred proof of age, while acknowledging that many other forms of
identification meet the requirements of the mandatory condition.

10.47 The premises licence holder or club premises certificate holder must
ensure that staff (in particular, staff who are involved in the supply of alcohol)
are made aware of the existence and content of the age verification policy
which applies by the premises.

10.48 The designated premises supervisor (where there is one) must ensure
that the supply of alcohol at the premises is carried on in accordance with the
age verification policy. This means that the DPS has personal responsibility
for ensuring that staff are not only aware of, but are also applying, the age
verification policy.

10.49 It is acceptable, and indeed encouraged, for premises to have an age
verification policy which requires individuals who appear to the responsible
person to be under an age greater than 18 to produce such identification on
request. For example, if premises have a policy that requires any individual
that appears to be under the age of 21 to produce identification that meets the
criteria listed above, this is perfectly acceptable under the mandatory code.

10.50 Licence holders should consider carefully what steps they are required
to take to comply with the age verification requirements under the 2003 Act in
relation to sales of alcohol made remotely. These include sales made online,
by telephone and mail order sales, and alcohol delivery services. Each of
these sales must comply with the requirements of the 2003 Act. The
mandatory condition requires that age verification takes place before a person
is served alcohol. Where alcohol is sold remotely (for example, online) or
through a telephone transaction, the sale is made at this point but the alcohol
is not actually served until it is delivered to the customer. Age verification
measures (for example, online age verification) should be used to ensure that
alcohol is not sold to any person under the age of 18. However, licence
holders should also consider carefully what steps are appropriate to ensure
that age verification takes place before the alcohol is served (i.e. physically
delivered) to the customer to be satisfied that the customer is aged 18 or over.
It is, therefore, the responsibility of the person serving or delivering the alcohol
to ensure that age verification has taken place and that photo ID has been
checked if the person appears to be less than 18 years of age.

Smaller measures

10.51 The responsible person (see paragraph 10.39) shall ensure that the
following drinks, if sold or supplied on the premises, are available in the
following measures:

* Beer or cider: Yz pint

* Gin, rum, vodka or whisky: 25ml or 35ml

« Still wine in a glass: 125ml
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10.52 As well as making the drinks available in the above measures, the
responsible person must also make customers aware of the availability of
these measures by displaying them on printed materials available to
customers on the premises. This can include making their availability clear on
menus and price lists, and ensuring that these are displayed in a prominent
and conspicuous place in the relevant premises (for example, at the bar).
Moreover, staff must make customers aware of the availability of small
measures when customers do not request that they be sold alcohol in a
particular measure.

10.53 This condition does not apply if the drinks in question are sold or
supplied having been made up in advance ready for sale or supply in a
securely closed container. For example, if beer is only available in pre-sealed
bottles the requirement to make it available in 1/2 pints does not apply.

10.54 The premises licence holder or club premises certificate holder must
ensure that staff are made aware of the application of this condition.

Ban on sales of alcohol below the permitted price

10.55 The relevant person (the holder of the premises licence, the designated
premises supervisor (if any) in respect of such a licence, the personal licence
holder who makes or authorises a supply of alcohol under such a licence, or
any member or officer of a club present on the premises in a capacity which
enables the member or officer to prevent the supply in question) shall ensure
that no alcohol is sold or supplied for consumption on or off the premises for a
price which is less than the permitted price.

10.56 The permitted price is defined as the aggregate of the duty chargeable
in relation to the alcohol on the date of its sale or supply and the amount of
that duty multiplied by a percentage which represents the rate of VAT
chargeable in relation to the alcohol on the date of its sale or supply. Detailed
guidance on how to make this calculation and a calculator to determine
permitted prices for each product are available on the Home Office website.

10.57 Where there is a change to the rate of duty or VAT applying to alcohol
(for instance, following a Budget), the relevant person should ensure that the
permitted price reflects the new rates within fourteen days of the introduction
of the new rate.

10.58 It is still permitted to sell alcohol using promotions (as long as they are
compatible with any other licensing condition that may be in force), and the
relevant person should ensure that the price of the alcohol is not less than the
permitted price. Detailed guidance on the use of promotions is given in the
guidance document available on the Gov.uk website.

Exhibition of films

10.59 The 2003 Act provides that where a premises licence or club premises
certificate authorises the exhibition of a film, it must include a condition
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requiring the admission of children to films to be restricted in accordance with
recommendations given either by a body designated under section 4 of the
Video Recordings Act 1984 specified in the licence (currently only the British
Board of Film Classification (BBFC)) or by the licensing authority itself.

10.60 The effect of paragraph 5 of Schedule 1 to the 2003 Act is to exempt
adverts from the definition of regulated entertainment, but not exempt them
from the definition of exhibition of a film. Since the above mandatory condition
applies to ‘any film’, it is therefore applicable to the exhibition of adverts.

Door supervision

10.61 Under section 21 of the 2003 Act, when a condition is included in a
premises licence that at specified times an individual must be present at the
premises to carry out a security activity (as defined in section 21(3)(a) by
reference to the Private Security Industry Act 2001 (“the 2001 Act”)), the
licence must include a condition requiring that individual to be licensed by the
Security Industry Authority (“the SIA”) under the 2001 Act, or be entitled to
carry out that activity by virtue of section 4 of the 2001 Act.

10.62 A premises licence need not require a person to hold a licence granted
by the SIA if that person benefits from an exemption under section 4 of the
2001 Act. For example, certain employees benefit from an exemption when
carrying out conduct in connection with a certified sports ground (section 4(6)
to (12)). Furthermore, in certain circumstances persons benefit from an
exemption where they operate under the SIA’s Approved Contractor Scheme
(section 15).

10.63 Conditions under section 21 of the 2003 Act should only relate to
individuals carrying out security activities defined by section 21(3)(a) of the
2003 Act. Therefore, they should only relate to an activity to which paragraph
2(1)(a) of Schedule 2 to the 2001 Act applies (certain manned guarding
activities) and which is licensable conduct within the meaning of section 3(2)
of that Act. The requirement does not relate to individuals performing non-
security related activities, and section 21 should not be used in relation to any
such activities.

10.64 Section 21 of the 2003 Act continues to ensure that a premises licence
need not impose such a requirement in relation to those licensed premises
which the 2001 Act treats as unlicensed premises. Those are: * premises in
respect of which there is in force a premises licence authorising a
performance of a play or an exhibition of a film; ¢ casinos or bingo halls
licensed under the Gambling Act 2005; « premises where a club certificate is
in force when activities are being carried on under the authority of that
certificate. See paragraph 8(3) of Schedule 2 to the 2001 Act for full details.

10.65 It should be noted, however, that the 2001 Act will require contractors

and a small number of employees (those managing/supervising and those
supplied under contract) to be licensed as manned guards (rather than door
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supervisors) when undertaking licensable conduct on premises to which
paragraph 8(3) of Schedule 2 to the 2001 Act applies.

10.66 It is therefore important that if a licensing authority intends that
individuals must be present to carry out security activities (as defined by
section 21(3)(a) of the 2003 Act) this should be explicit, as should the
mandatory condition for those individuals to hold an SIA licence or be entitled
to carry out that activity by virtue of section 4 of the 2001 Act. On the other
hand, where a licensing authority intends that individuals must be present to
carry out other activities (for example, activities related to safety or steward
activities to organise, advise and direct members of the public), no mandatory
condition should be imposed under section 21 of the 2003 Act. In all cases it
is important when determining whether or not a condition is to be imposed
under section 21 of the 2003 Act to consider whether the activities of any
individual working in licensed premises fall within the definition of security
activities in section 21(3)(a) of the 2003 Act. (Regardless of whether a
condition is imposed under section 21 of the 2003 Act, under the 2001 Act the
appropriate SIA licence must be held by any individual performing an activity
for which they are licensable under that Act.)

Reviews
The review process

11.1 The proceedings set out in the 2003 Act for reviewing premises licences
and club premises certificates represent a key protection for the community
where problems associated with the licensing objectives occur after the grant
or variation of a premises licence or club premises certificate.

11.2 At any stage, following the grant of a premises licence or club premises

certificate, a responsible authority, or any other person, may ask the licensing
authority to review the licence or certificate because of a matter arising at the
premises in connection with any of the four licensing objectives.

11.3 An application for review may be made electronically, provided that the
licensing authority agrees and the applicant submits a subsequent hard copy
of the application, if the licensing authority requires one. The licensing
authority may also agree in advance that the application need not be given in
hard copy. However, these applications are outside the formal electronic
application process and may not be submitted via GOV.UK or the licensing
authority’s electronic facility.

11.4 In addition, the licensing authority must review a licence if the premises
to which it relates was made the subject of a closure order by the police
based on nuisance or disorder and the magistrates’ court has sent the
authority the relevant notice of its determination, or if the police have made an
application for summary review on the basis that premises are associated with
serious crime and/or disorder.
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11.5 Any responsible authority under the 2003 Act may apply for a review of a
premises licence or club premises certificate. Therefore, the relevant licensing
authority may apply for a review if it is concerned about licensed activities at
premises and wants to intervene early without waiting for representations from
other persons. However, it is not expected that licensing authorities should
normally act as responsible authorities in applying for reviews on behalf of
other persons, such as local residents or community groups. These
individuals or groups are entitled to apply for a review for a licence or
certificate in their own right if they have grounds to do so. It is also reasonable
for licensing authorities to expect other responsible authorities to intervene
where the basis for the intervention falls within the remit of that other
authority. For example, the police should take appropriate steps where the
basis for the review is concern about crime and disorder or the sexual
exploitation of children. Likewise, where there are concerns about noise
nuisance, it is reasonable to expect the local authority exercising
environmental health functions for the area in which the premises are situated
to make the application for review.

11.6 Where the relevant licensing authority does act as a responsible
authority and applies for a review, it is important that a separation of
responsibilities is still achieved in this process to ensure procedural fairness
and eliminate conflicts of interest. As outlined previously in Chapter 9 of this
Guidance, the distinct functions of acting as licensing authority and
responsible authority should be exercised by different officials to ensure a
separation of responsibilities. Further information on how licensing authorities
should achieve this separation of responsibilities can be found in Chapter 9,
paragraphs 9.13 to 9.19 of this Guidance.

11.7 In every case, any application for a review must relate to particular
premises in respect of which there is a premises licence or club premises
certificate and must be relevant to the promotion of one or more of the
licensing objectives. Following the grant or variation of a licence or certificate,
a complaint regarding a general issue in the local area relating to the licensing
objectives, such as a general (crime and disorder) situation in a town centre,
should generally not be regarded as a relevant representation unless it can be
positively tied or linked by a causal connection to particular premises, which
would allow for a proper review of the licence or certificate. For instance, a
geographic cluster of complaints, including along transport routes related to
an individual public house and its closing time, could give grounds for a
review of an existing licence as well as direct incidents of crime and disorder
around a particular public house.

11.8 Where a licensing authority receives a geographic cluster of complaints,
the authority may consider whether these issues are the result of the
cumulative impact of licensed premises within the area concerned. In such
circumstances, the authority may also consider whether it would be
appropriate to include a special policy relating to cumulative impact within its
licensing policy statement. Further guidance on cumulative impact policies
can be found in Chapter 14 of this Guidance.
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11.9 Representations must be made in writing and may be amplified at the
subsequent hearing or may stand in their own right. Additional representations
which do not amount to an amplification of the original representation may not
be made at the hearing. Representations may be made electronically,
provided the licensing authority agrees and the applicant submits a
subsequent hard copy, unless the licensing authority waives this requirement.

11.10 Where authorised persons and responsible authorities have concerns
about problems identified at premises, it is good practice for them to give
licence holders early warning of their concerns and the need for improvement,
and where possible they should advise the licence or certificate holder of the
steps they need to take to address those concerns. A failure by the holder to
respond to such warnings is expected to lead to a decision to apply for a
review. Co-operation at a local level in promoting the licensing objectives
should be encouraged and reviews should not be used to undermine this
cooperation.

11.11 If the application for a review has been made by a person other than a
responsible authority (for example, a local resident, residents’ association,
local business or trade association), before taking action the licensing
authority must first consider whether the complaint being made is relevant,
frivolous, vexatious or repetitious. Further guidance on determining whether a
representation is frivolous or vexatious can be found in Chapter 9 of this
Guidance (paragraphs 9.4 to 9.10).

Powers of a licensing authority on the determination of a review

11.16 The 2003 Act provides a range of powers for the licensing authority
which it may exercise on determining a review where it considers them
appropriate for the promotion of the licensing objectives.

11.17 The licensing authority may decide that the review does not require it to
take any further steps appropriate to promoting the licensing objectives. In
addition, there is nothing to prevent a licensing authority issuing an informal
warning to the licence holder and/or to recommend improvement within a
particular period of time. It is expected that licensing authorities will regard
such informal warnings as an important mechanism for ensuring that the
licensing objectives are effectively promoted and that warnings should be
issued in writing to the licence holder.

11.18 However, where responsible authorities such as the police or
environmental health officers have already issued warnings requiring
improvement — either orally or in writing — that have failed as part of their own
stepped approach to address concerns, licensing authorities should not
merely repeat that approach and should take this into account when
considering what further action is appropriate. Similarly, licensing authorities
may take into account any civil immigration penalties which a licence holder
has been required to pay for employing an illegal worker.
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11.19 Where the licensing authority considers that action under its statutory
powers is appropriate, it may take any of the following steps:

» modify the conditions of the premises licence (which includes adding new
conditions or any alteration or omission of an existing condition), for example,
by reducing the hours of opening or by requiring door supervisors at particular
times;

» exclude a licensable activity from the scope of the licence, for example, to
exclude the performance of live music or playing of recorded music (where it
is not within the incidental live and recorded music exemption)10;

* remove the designated premises supervisor, for example, because they
consider that the problems are the result of poor management;

* suspend the licence for a period not exceeding three months;

* revoke the licence.

11.20 In deciding which of these powers to invoke, it is expected that licensing
authorities should so far as possible seek to establish the cause or causes of
the concerns that the representations identify. The remedial action taken
should generally be directed at these causes and should always be no more
than an appropriate and proportionate response to address the causes of
concern that instigated the review.

11.21 For example, licensing authorities should be alive to the possibility that
the removal and replacement of the designated premises supervisor may be
sufficient to remedy a problem where the cause of the identified problem
directly relates to poor management decisions made by that individual.

11.22 Equally, it may emerge that poor management is a direct reflection of
poor company practice or policy and the mere removal of the designated
premises supervisor may be an inadequate response to the problems
presented. Indeed, where subsequent review hearings are generated by
representations, it should be rare merely to remove a succession of
designated premises supervisors as this would be a clear indication of deeper
problems that impact upon the licensing objectives.

11.23 Licensing authorities should also note that modifications of conditions
and exclusions of licensable activities may be imposed either permanently or
for a temporary period of up to three months. Temporary changes or
suspension of the licence for up to three months could impact on the business
holding the licence financially and would only be expected to be pursued as
an appropriate means of promoting the licensing objectives or preventing
illegal working. So, for instance, a licence could be suspended for a weekend
as a means of deterring the holder from allowing the problems that gave rise
to the review to happen again. However, it will always be important that any
detrimental financial impact that may result from a licensing authority’s
decision is appropriate and proportionate to the promotion of the licensing
objectives and for the prevention of illegal working in licensed premises. But
where premises are found to be trading irresponsibly, the licensing authority
should not hesitate, where appropriate to do so, to take tough action to tackle
the problems at the premises and, where other measures are deemed
insufficient, to revoke the licence.
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